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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  Hvig SeUTeT o Tafaa, 1944 &7 e 35-1/35-3 & eiaia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swhidad ghEeE ¥ T4 aaR F aErar f ofier, rfier F ATAer § §T O, deaid
IeITa §[oF Ud FaTeR rdielty mamarieener (Reee) #t uftry el fifser, sgaemarne § 2nd 71,
dg‘ﬂvﬁ a7, FgLaET, MR, AgHETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(6)  EHT o, B FeqTad o TF AaTRT diend =arariaEer (fede) T i srdler & wrae
¥ F¢e9T (Demand) U9 &€ (Penalty) &7 10% T& STHT AT AaTd g1 Gretiish, ATTHTH T& AT
10 #UF ¥IT gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiij ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = SR ¥ T ardier IO ¥ wer STat Qe wveT Qe AT eve faTted g o /i R T
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” :




F. No. GAPPL/COM/STP/1781/2024

= 29 / ORDER-IN-APPEAL

The present appeal has been filed by M/s Sushilaben Shivlal
Jayswal, Bunglow No. 21, Meghdhara Society, Opp. Ramani Chal,
Rakhial, Ahmedabad - 380021 (hereinafter referred to as ‘the
appellant) against Order in Original No. 231/AC/Div-1/MPU/2023-24
dated 04.09.2023 [hereinafter referred to as ‘impugned order] passed
by the Assistant Commissioner, CGST & CEx, Division-I, Ahmedabad
South Commissionerate [hereinafter referred to as ‘adjudicating

authority’].

2.  Briefly stated, the facts of the case are that the appellant were
not registered under Service Tax and were holding PAN No.
ADTPJ2100Q. As per information received from the Income Tax
Department, it was observed that during the period F.Y. 2015-16, the
appellant had earned substantial service income by way of providing
taxable services, but had neither obtain Service Tax Registration nor
paid Service Tax thereon. Accordingly, the appellant were calling for
the details of services provided during the period. But they didn’t
submit any reply. Further, the jurisdictional officers considering the
services provided by the appellant as taxable determined the Service
Tax liability for the F.Y. 2015-16 on the basis of value of ‘Sales of
Services’ under Sales/Gross Receipts from Services (Value from ITR)

and Form 26AS for the relevant period as per details below :

Sr. | Period Differential Taxable | Rate of Service Tax
No. | (F.Y.) Value as per Income | Service liability to be
Tax Data (in Rs.) Tax incl. demanded
Cess (in Rs.)
1. 12015-16 ©0,54,713 14.50% 8,77,933/-

3. The appellant was issued Show Cause Notice No. V/15-
457 /Div-1/Sushilaben Shivlal Jayswal/21-22 dated 17.04.2021 (in
short SCN) proposing to demand and recover Service Tax amounting
to Rs. 8,77,933/- under proviso to Section 73 of Finance Act, 1994

along with applicable interest and penalties.
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F. No. GAPPL/COM/STP/1781/2024

4. The SCN was adjudicated ex-parte vide the impugned order

wherein :

% Service Tax demand of Rs. 8,77,933 /- was confirmed under
Section 73(1) of the Finance Act, 1994 alongwith interest under
Section 75 of the Finance Act, 1994.

% Penalty of Rs.10,000/- was imposed under Section 77(1) of the
Finance Act, 1994,

% Penalty of Rs. 8,77,933/- was imposed under Section 78 of the
Finance Act,1994.

S.  Aggrieved with the impugned order, the appellant has preferred

this appeal on following grounds:

> The appellant operated a business called "Navdurga Vegetable
Company." Her business involved acting as a Vegetable General
Commission Agent. This business activity had been ongoing for

a considerable period, including during the fiscal year 2015-16.

> Despite receiving multiple notices from the authorities, the
appellant's accountant, who was authorized to represent her,
failed to respond. This was only discovered after the receipt of a
notice dated June 27, 2023. Furthermore, the appellant herself

did not respond due to a fracture and subsequent operation.

> The department issued an ex-parte order, confirming a tax
liability without giving the appellant a fair opportunity to

present her case.

» The appellant's income, as declared in her Income Tax Return
for the financial year 2015-16, was solely received from her
business activities as a Vegetable General Commission Agent.

The total income amounted to Rs. 60,54,713/-.

» The appellant contests that services provided by her as a

Page 5




F. No. GAPPL/COM/STP/1781/2024

are exempt under sub clause (vii) of clause (d) of Section 66D of
the Finance Act, 1994.

> The appellant argues that since her business activities were
exempted from service tax as per the relevant provisions, she
was not liable to obtain Service Tax Registration nor was she

required to file Service Tax Returns (ST-3).

> The appellant highlights a previous instance where proceedings
for the financial year 2014-15 were dropped by the same
Adjudicating Authority.

6.  Personal Hearing in the case was held on 19.04.2024. Shri
Vasim G. Shaikh, Chartered Accountant, appeared for personal
hearing on behalf of the appellant. He informed that the client is a
general commission agent in vegetable market (APMC) which is
covered under negative list. Hence, the client is not liable to pay

service tax.

7. I have carefully gone through the facts of the case, submissions
made in the Appeal Memorandum, oral submissions made during
personal hearing and the facts available on records. The issue before
me for decision in the present appeal is whether the demand for
Service Tax amounting to Rs. 8,77,933 /- confirmed alongwith interest
and penalties vide the impugned order in the facts and circumstances
of the case, is legal and proper or otherwise. The demand pertains to
the period F.Y. 2015-16.

8. It is observed that the appellant was doing business of
commission agents of vegetables with the Agricultural Produce
Marketing Committee, Ahmedabad. It is also observed that the SCN in
the case was issued merely on the basis of data received from the
Income Tax department without causing any verification and

impugned order had been issued ex-parte.

9. Upon verification of the documents submitted by the appellant, I
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F. No. GAPPL/COM/STP/1781/2024

of Agricultural Produce Marketing Committee, Ahmedabad wherein it
is mentioned that the appellant is a proprietorship firm and is
registered as a vegetable general commission agent since 2012-13.
The appellant also submitted ITR, Profit and Loss A/c for F.Y. 2015-
16. Their submissions confirm that the appellant is engaged in the
Services relating to agriculture or agricultural produce by way of the

services provided by a commission agent for sale or purchase of

agricultural produce.

9.1 As contended by the appellant, I also find that in terms of
provision of Section 66D(d)(vii) of the Finance Act, 1994 and their
services are exempted from Service Tax. Relevant portion of the said

notification is reproduced below :

(d) Services relating to agriculture or agricultural produce by way -

(vii) services by any Agricultural Produce Marketing Committee or
Board or services provided by a commission agent for sale or

purchase of agricultural produce;

9.2 Considering the above legal provisions with the facts of the case,
I find that the ‘services provided by the appellant as a commission
agent for sale or purchase of agricultural produce’ during the period
F.Y. 2015-16 stands covered under the provision of Section
66D(d)(viijof the Finance Act, 1994, énd the their service is not liable

for payment of Service Tax.

10. In view of above discussions, I am of the considered view that
the income collected from services amounting to Rs.60,54,713/-
provided by the appellant as commission agent during the relevant
period is not to be considered as a taxable value under Service Tax.
Therefore, the demand of Service Tax amounting to Rs.8,77,933/-
confirmed vide the impugned order fails to sustain on merits. As the

demand of service tax fails to sustain, question of inter

does not arise.
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F.No. GAPPL/COM/STP/1781/2024

11. Accordingly, the impugned order is set aside and the appeal filed
by the appellant is allowed.
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The appeal filed by the appellant stands disposed of in above

terms.
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By REGD/SPEED POST A/D

To,

M/s Sushilaben Shivlal Jayswal, Bunglow No. 21,
Meghdhara Society, Opp. Ramani Chal,

Rakhial, Ahmedabad — 380021.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise,
Ahmedabad.

2. The Commissioner, CGST and Central Excise, Ahmedabad
‘North.

3. The Assistant Commissioner, CGST & CEX, Division - III,
Ahmedabad South Commissionerate.
4.  The Superintendent (Systems), CGST, Appeals, Ahmedabad, for

publication of OIA on website.

/t../ Guard file.

6. PA File.
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