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Order-In -Appeal and date and 29.04.2024

u1Ra f@uru/ $87 rrdz@, nrgaa (artery
(if) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) srlavalfa4it 03.05.2024
Date of Issue

(s) Arising out of Order-In-Original No. 231/AC/Div-I/MPU/2023-24 dated 04.09.2023
passed by The Assistant Commissioner, CGST, DIV-I, Ahmedabad South.

'3-!4"icic:bdT cpf-;,n:f~Yc'IT / M/ s. Sushilaben Shivlal Jayswal,
(a) Name and Address of the Bunglow No. 21, Meghdhara Society,

Appellant Opp. Ramani Chal, Rakhial, Ahmedabad - 380021

st& fa<a fa-sgr aiats srramar?at az <rs2gr ah 7ft zrnfnfaR aarg+7TT
rf@erarr#Rt sfh srrar g+terraaa7ammar 2, #afaarr a fasgtmar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) #tr 3graa gca zf@fr , 1994 Rt arr raaf aargg a#i ah aRgals arr #t
sq-enrr # qrpa ? siasftrvr 3aaa fl Pa, +arat, f@ita4, us+a f@TT,
#tft ifr, s#ftaa fr sraa, iramf, & Ra«R: 110001 Rt Rt s1RtReg :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(ea) s«reharz@ftrgqr t faff@a ra r rma f4fr
3graa gtaRaza Rtsa hang fft rg zn tar fafaa zt
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) sifa 3area #st 3graa ranpat af Rt z4€t #fzmer ft&?sttarr it za
mu cafr arf@a srg, aft a# arr trm:cr cf!" rnT a7 ar fa f@f (i 2) 1998

arr 109 rt f7a fRu ·u gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) 4ta3gr tea (3ft) frat, 2001 aRt 9 a zia«fa faff&e qr vier <z-8 if if
"S!TTl""llT it, hfaer h nf srshf featcn,=r ml eh sflaa-sear vi sfta s?gr t ir-ir
4fail a tr 3fa sear fr rr rfe l a@h arr 4tar z #rr gff iaifa mu 35-~ if
frtmftct- #6r a g·arr hqr arr et-6 artRt fa sf ztftReg

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@a zaar # arr szt iar za g4 ara sq?r znr3aa 3tatst 200/- RtzrRt
"1TT!; 3TR: ~ fi (1 '..l :Zcf>iJ Q;cpm "fl"~~ err 1000 [- rfl 47rat #Rt srgt

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

far gr«ca, ah4a sgrar teenqi aar# a4Rrntzar[@lark 7fa zfh:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Rir agraa gca cf@fr , 1944 Rtna 35-f0/35-z a4 sian:
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) Rfa 4Paa aar er eh srarar $st fa, sf7Rt a m «tr grca, a#rzr
9raa g[ea viars sf)fr natf@el#wT (fez) Rt [?r 2lflr ff#r, zrarara i 2d rear,

cit§l--llffi 'ffclrf, an=!Tc!T, frR-m.. rtl;l:z, &!QiJG.lcitle.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public se ~ "'°""' ,,,...,,..,f the
place where the bench of the Tribunal is situated. r,&--'°;"~ll cm% a/~
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(3) fz?gr if" a&gskit amar gtr? atr@ tar hf #lr mr 4rara svfj
± far str arfgu <a azzr hgt gg sf f far et af aa h fr renfrfa4fa
ntnrf@razor #t us zfhr qrhtraar Rt v4aafrstar&1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) 4tart gra fern 1970 rnr is1fer fr gqft -1 siafa frrmftq fcnQ; ~~
3aeaa em?gr zrnferfa fdfta qf@2rat # 3r2gr# para Rtu7fars6. 50 t?f 911" r-41-41 C1 '4
gra Rease arr girg

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(s l ~ ~~ +TT1ie1T ci?l fist aat fa#i Rta flt sat naff« fa srar ?sit mm
recs, hat sra grcaqi atasf@ta +nratf@law (ataffaf@en) f,=r:rl:r, 1982 ~~~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flmmr gas, arr sgrar grca vi hara srdl rat@rawr (fez) ua If aft ar
if cfici°'-ll-li41 (Demand) ~~(Penalty) 911" 10%a mar mar sfarf ? z«if#, sf@mara sir
10 cfi"{lis~i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a#trsew gra sitara ah sia«fa, gn@agt#arRt is (Duty Demanded) I

(1) ~ (Section) llD ~~frrmfta-ufu;
(2) R"-4TifC1cl"-?lwffl""2:#ufu"-4";
(3) -?lw ffl""2:fitfa6#ageruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner wouid have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sr an?grf aft nf@rawr#r szf gear rerar grem zau fa(f@a gt at iif g
gear 10% {rat r sit szit haave fa(f@a gt aa rs#10% {ralar Rt sn raft ?t

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute." ·
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F. No. GAPPL/COM/STP/1781/2024

4fa neg/ ORDER-IN-APPEAL

The present appeal has been filed by M/ s Sushilaben Shivlal

Jayswal, Bunglow No. 21, Meghdhara Society, Opp. Ramani Chal,

Rakhial, Ahmedabad - 380021 (hereinafter referred to as 'the
appellant) against Order in Original No. 231/AC/Div-I/MPU/2023-24

dated 04.09.2023 [hereinafter referred to as 'impugned order'] passed
by the Assistant Commissioner, CGST & CEx, Division-I, Ahmedabad

South Commissionerate [hereinafter referred to as 'adjudicating
authority].

2. Briefly stated, the facts of the case are that the appellant were

not registered under Service Tax and were holding PAN No.

ADTPJ21 OOQ. As per information received from the Income Tax

Department, it was observed that during the period F.Y. 2015-16, the

appellant had earned substantial service income by way of providing

taxable services, but had neither obtain Service Tax Registration nor

paid Service Tax thereon. Accordingly, the appellant were calling for

the details of services provided during the period. But they didn't

submit any reply. Further, the jurisdictional officers considering the

services provided by the appellant as taxable determined the Service

Tax liability for the FY. 2015-16 on the basis of value of 'Sales of

Services' under Sales/Gross Receipts from Services (Value from ITR)

and Form 26AS for the relevant period as per details below:

Sr. Period Differential Taxable Rate of Service Tax
No. (F.Y.) Value as per Income Service liability to be

Tax Data (in Rs.) Tax incl. demanded
Cess (in Rs.)

1. 2015-16 60,54,713 14.50% 8,77,933/

3. The appellant was issued Show Cause Notice No. V/15

457/Div-I/Sushilaben Shivlal Jayswal/21-22 dated 17.04.2021 (in

short SCN) proposing to demand and recover Service Tax amounting

to Rs. 8,77,933/- under proviso to Section 73 of Finance Act, 1994
along with applicable interest and penalties.

Page 4



F. No. GAPPL/COM/STP/1781/2024

4. The SCN was adjudicated ex-parte vide the impugned order
wherein:

❖ Service Tax demand of Rs. 8,77,933/- was confirmed under

Section 73(1) of the Finance Act, 1994 alongwith interest under
Section 75 of the Finance Act, 1994.

·% Penalty of Rs.10,000/- was imposed under Section 77(1) of the
Finance Act, 1994.

❖ Penalty of Rs. 8,77,933/- was imposed under Section 78 of the
Finance Act,1994.

5. Aggrieved with the impugned order, the appellant has preferred
this appeal on following grounds:

► The appellant operated a business called "Navdurga Vegetable

Company." Her business involved acting as a Vegetable General

Commission Agent. This business activity had been ongoing for

a considerable period, including during the fiscal year 2015-16.

► Despite receiving multiple notices from the authorities, the

appellant's accountant, who was authorized to represent her,

failed to respond. This was only discovered after the receipt of a

notice dated June 27, 2023. Furthermore, the appellant herself

did not respond due to a fracture and subsequent operation.

► The department issued an ex-parte order, confirming a tax

liability without giving the appellant a fair opportunity to

present her case.

► The appellant's income, as declared in her Income Tax Return
$

for the financial year 2015-16, was solely received from her

business activities as a Vegetable General Commission Agent.

The total income amounted to Rs. 60,54,713/-.

» The appellant contests that services provided by her as a

commission agent for sale or purchase of a duce

Page 5



F. No. GAPPL/COM/STP/1781/2024

are exempt under sub clause (vii) of clause (d) of Section 66D of
the Finance Act, 1994.

}> The appellant argues that since her business activities were

exempted from service tax as per the relevant provisions, she

was not liable to obtain Service Tax Registration nor was she

required to file Service Tax Returns (ST-3).

► The appellant highlights a previous instance where proceedings

for the financial year 2014-15 were dropped by the same
Adjudicating Authority.

6. Personal Hearing in the case was held on 19.04.2024. Shri

Vasim G. Shaikh, Chartered Accountant, appeared for personal

hearing on behalf of the appellant. He informed that the client is a

general commission agent in vegetable market (APMC) which is

covered under negative list. Hence, the client is not liable to pay
service tax.

7. I have carefully gone through the facts of the case, submissions

made in the Appeal Memorandum, oral submissions made during

personal hearing and the facts available on records. The issue before

me for decision in the present appeal is whether the demand for

Service Tax amounting to Rs. 8,77,933/- confirmed alongwith interest

and penalties vide the impugned order in the facts and circumstances

of the case, is legal and proper or otherwise. The demand pertains to
the period F.Y. 2015-16.

8. It is observed that the appellant was doing business of

commission agents of vegetables with the Agricultural Produce

Marketing Committee, Ahmedabad. It is also observed that the SCN in

the case was issued merely on the basis of data received from the

Income Tax department without causing any verification and
impugned order had been issued ex-parte.

9. Upon verification of the documents submitted by the appellant, I

Page 6
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F. No. GAPPL/COM/STP/1781/2024

of Agricultural Produce Marketing Committee, Ahmedabad wherein it

is mentioned that the appellant is a proprietorship firm and is

registered as a vegetable general commission agent since 2012-13.

The appellant also submitted ITR, Profit and Loss A/ c for FY. 2015

16. Their submissions confirm that the appellant is engaged in the

Services relating to agriculture or agricultural produce by way of the

services provided by a commission agent for sale or purchase of
agricultural produce.

9.1 As contended by the appellant, I also find that in terms of

provision of Section 66D(d)(vii) of the Finance Act, 1994 and their

services are exempted from Service Tax. Relevant portion of the said
notification is reproduced below :

(d) Services relating to agriculture or agricultural produce by way 

(vii) services by any Agricultural Produce Marketing Committee or
Board or services provided by a commission agent for sale or
purchase ofagricultural produce;

9.2 Considering the above legal provisions with the facts of the case,

I find that the 'services provided by the appellant as a commission

agent for sale or purchase of agricultural produce' during the period

FY. 2015-16 stands covered under the provision of Section

66D(d)(vii)of the Finance Act, 1994, and the their service is not liable

for payment of Service Tax.

10. In view of above discussions, I am of the considered view that

the income collected from services amounting to Rs.60,54,713/

provided by the appellant as commission agent during the relevant

period is not to be considered as a taxable value under Service Tax.

Therefore, the demand of Service Tax amounting to Rs.8,77,933/

confirmed vide the impugned order fails to sustain on merits. As the

demand of service tax fails to sustain, question of in s=a nalty

does not arise.
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F. No. GAPPL/COM/STP/1781/2024

11. Accordingly, the impugned order is set aside and the appeal filed
by the appellant is allowed.

12. ft aaf err af #tr& zfaaR4rt 3taah fat star?]
The appeal filed by the appellant stands disposed of in above

terms.
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To,
M/s Sushilaben Shivlal Jayswal, Bunglow No. 21,
Meghdhara Society, Opp. Ramani Chal,
Rakhial, Ahmedabad - 380021.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise,
Ahmedabad.

2. The Commissioner, CGST and Central Excise, Ahmedabad
North.

3. The Assistant Commissioner, CGST & CEX, Division - III,
Ahmedabad South Commissionerate.

4.

i6.

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for
publication of OIA on website.
Guard file.

PA File.
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